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STATEMENT OF THE CASE
Nature Of The Case
Michelle Alece Mace appeals from the district court's order reducing the
number of days it initially awarded as credit for time served because that time

was served as a condition of probation.

Statement Of Facts And Course Of Proceedings
In 2006, Mace pied guilty to felony malicious harassment. (R., pp.52-59.)
The district court withheld judgment and placed Mace on probation for five years.
(R., pp.62-67.) As a condition of probation, Mace was ordered to serve 120 days
in jail within six months. (R., p.64.)
On June 23, 2009, Mace was arrested on an agent's warrant for violating
the terms of her probation.
violated her probation.

(R., pp.74, 86-89.)

(R., p.100.)

Mace ultimately admitted she

The district court revoked her withheld

judgment and probation, and sentenced her to a unified term of five years with
two years fixed, executed her sentence and retained jurisdiction.

(R., pp.117-

119.) The order revoking probation and retaining jurisdiction awarded Mace 157
days of credit for time served.

(R., p.118.)

Following the period of retained

jurisdiction, the district court suspended the balance of Mace's sentence and
reinstated her on probation. (R., pp .126-131 .)
On July 9, 2010, Mace was again arrested on an agent's warrant for
violating her probation. (R., pp.137-139.) Mace admitted violating her probation
(R., pp.157-158), and the court reinstated.her probation (R., pp.162-167). The
order stated, as a special condition of probation:

1

"The probationer shall serve

sixty-nine (69) days in the Ada County Jail, with sixty-nine (69) days credit for
time served." (R., p:165.) On May 11, 2011, Mace was arrested on a bench
warrant for violating her probation.

(R., pp.17 4-176.)

After Mace admitted

violating her probation, the court revoked her probation and ordered her
underlying sentence executed.

(R., pp.183, 185-190.)

In that order, entered

June 23, 2011, the court awarded Mace credit for 401 days previously served.
(R., pp.185-187.)

On August 19, 2011, the court entered an amended order

modifying the prior order by granting Mace 530 days of credit for time served.
(R., pp.188-190.)
On February 12, 2014, Mace filed a Motion for Credit for Time Served,
requesting "credit for all local, county and state time served in conjunction with
this charge, and the resulting sentence imposed by the Court.

Further that all

time shall be appropriately credit [sic] to the Defendant." (R., pp.191-192.) A
new district judge was assigned to Nielson's case and, after reviewing the court
file, she advised the parties of her intention to decrease the court's prior order of
530 days of credit for time served (see R., p.189) because it appeared Mace had
served 120 of those days as a condition of probation, and, therefore, was not
entitled to credit for such time (R., pp.198-204).
At a hearing on Mace's motion for credit for time served, her counsel
argued that once the district court initially awarded Mace credit for time served -even if she was not entitled to credit for the time served as a condition of
probation under I.C. § 18-309 -- such credit should be deemed a discretionary
reduction of sentence pursuant to I.C.R. 35(b) and, therefore, any subsequent

2

reduction would be an i!iegai increase of her sentence.''

(Tr., p.6, L.4 - p.12,

L.24.) After the hearing, the court issued a Memorandum Decision Regarding
Credit for Time Served, reducing the court's prior order of 530 days of credit for
time served to 410 days. (R., pp.212-216.) The court explained, "[a] judge has
no discretion to grant credit for time served as a condition of probation as a
means of reducing a defendant's sentence under Idaho Criminal Rule 35[,]" and,
"[i]n no event may the judge give credit for time served as a condition of
probation" (R., p.215). Mace timely appealed. (R., pp.217-219.)

Mace's counsel relied upon, at least to some extent, the Idaho Court of
Appeals' unpublished opinion in State v. Hoid, 2012 WL 9189566 (Idaho App.),
and footnote 1, which, in reference to i.C. § 18-309, stated:
Because a defendant is not statutorily entitled to credit for
time served as a condition of probation, a post-sentencing
discretionary "credit" for that time served effectively constitutes a
reduction of sentence pursuant to Idaho Criminal Rule 35(b).

3

ISSUE
Mace states the issue on appeal as:
Did the district court err when it withdrew a previous grant of 93
days credit for time served. because it illegally increased Ms.
Mace's sentence by 93 days?
(Appellant's Brief, p.6.)
The state rephrases the issue on appeal as:
Has Mace failed to show the district court erred by reducing the credit for time
served by the amount of time Mace served as a condition of her probation?
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ARGUMENT
Mace Has Failed To Show The District Court Erred Bv Reducina The Credit Fo,
Time Served Bv The Amount Of Time Mace Served As A Condition Of Her
Probation
A.

Introduction
After initially ordering that Mace be awarded 530 days of credit for time

served, the district court reduced that amount to 410 days of credit after
determining that 120 days was served as a condition of probation, and, under
I.C. § 18-309, Mace was not entitled to such credit, nor did the court have
discretion to give her such credit under I.C.R. 35(b).

(R., pp.212-216.) Mace

concedes she was not initially entitled to such credit under I.C. § 18-309.
(Appellant's Brief, p.9 ("As the district court correctly noted ... , I.C. § 18-309
does not authorize a district court to give credit for time served as a condition of
probation.").) She argues, however, "although Section 18-309 did not authorize
the district court to give Ms. Mace credit for 93 days served as a condition of
probation, Rule 35(b) did authorize the district court to reduce her sentence by 93
days[,]" and "[o]nce the district court did so, it was not authorized to subsequently
increase her sentence withdrawing credit for the 93 days."

2

(Appellant's Brief,

p.10.)
Mace has failed to show the district court erred in reducing the credit for
time served previously ordered. As the court correctly determined, she was not
2

In its Memorandum Decision Regarding Credit for Time Served, the district
court stated, "A review of the record shows that [the previous district judge] gave
credit for tl3 days served as a condition of probation." (R., p.214 n.2.) However,
the end result of the reduction of Mace's credit for time served, from 530 to 410,
is 120 days, which matches the amount of time Mace was initially ordered to
serve as a condition of probation. (See R., pp.64, 189, 216.)
5

entit:ed to such credit under Idaho law because she served that time as a
condition of probation and the court did not have discretion to award credit for
such time.

B.

Standard Of Review
"The question of whether a sentencing court has properly awarded credit

for time served to the facts of a particular case is a question of law, which is
subject to free review by the appellate courts." State v. Vasquez, 142 Idaho 67,
68, 122 P.3d 1167, 1168 (Ct. App. 2005) (citing State v. Hale, 116 Idaho 763,
779 P.2d 438 (Ct. App. 1989)).

C.

Upon Executing Mace's Sentence, The District Court Was Not Required
To Give Her Credit For The Jail Time She Served As A Condition Of
Probation
Under Idaho law an inmate is entitled to credit for time served if she is

incarcerated on the sentence for which credit is sought. I.C. § 18-309; Muchow
v. State, 142 Idaho 401, 403, 128 P.3d 938, 940 (2006); Taylor v. State, 145
Idaho 866, 869, 187 P.3d 1241, 1244 (Ct. App. 2008).

She is not entitled to

credit for time served if she is not incarcerated but is instead on probation or
parole. I.C. § 18-309; I.C. § 19-2603 (time spent "at large under [a] suspended
sentence shall not be counted as a part of the term of his sentence"); I.C. § 20209A ("time during which the person is voluntarily absent from the penitentiary,
jail, facility under the control of the board of correction, or from the custody of an
officer after his sentence, shall not be estimated or counted as a part of the term
for which he was sentenced"); Taylor, 145 Idaho at 869, 187 P.3d at 1244 (I.C. §

6

18-309 "notabiy does not base credit on any fastor other than act.la!
incarceration"). Nor is she entitled to credit against her sentence for time actually
spent incarcerated during her probation if such incarceration was imposed as a
condition of probation. State v. Dana, 137 Idaho 6, 8, 43 P.3d 765, 767 (2002).
Mace's argument that the district court erred in reducing the number of
days she was awarded as credit for time served is addressed and completely
rebutted by the district court's Memorandum Decision Regarding Credit for Time
Served.

(R., pp.212-216).

The state fully relies upon the district court's

memorandum decision and order (see Appendix A, attached) for its response to
Mace's argument, and incorporates the district court's memorandum decision as
if fully set forth herein.

CONCLUSION
The state respectfully requests that this Court affirm the district court's
order denying Mace's motion for credit for time served, or, alternatively, remand
this case to the district court to determine whether the initial district judge
intended, in the exercise of discretion, to award Mace credit for time served as a
condition of probation.
DATED this 3rd day of October, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 3 rd day of October, 2014, served a
true and correct copy of the attached BR!EF OF RESPONDENT by causing a
copy addressed to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

~ '

Joh!}~-

~\j

McKinney
De~y Attorney General

JCM/pm
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ENDI

MAR 2 4 2014
CHRISTOPHER D. RICH, Clerk
By CHARLOTTE C. VOLLET
D'.iPU1'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR FE 2005-0001736

Plaintiff,
vs.

MEMORANDUM DECISION
REGARDING CREDIT FOR TIME
SERVED

MICHELLE MACE,
Defendant.

On February 18, 2014, the Defendant filed a motion for credit for time served
which was argued on March 14, 2014. Jonathan Loschi, Deputy Ada County Public
Defender, appeared on behalf of the Defendant, who appeared by phone because she
:is in custody. Scott Bandy, Deputy Ada County Prosecutor, appeared on behalf of the
State.
. The parties agreed that under Idaho Code § 18-309, the Defendant is entitled to
credit for 410 days. This credit was calculated as follows:
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Credit (sub-total)

Total Credit

Charge

Arrest

Bond Out

Felony

10/23/05

10/23/05

6

6

PV#1

06/23/09

07/01/09

9

15

Bond Revoke

08/19/09

10/07/09

46

64

Rider

10/07/09

04/21/10

197

261

PV#2

07/09/10

09/15/10

69

330

PV#3

04/04/11

06/22/11

80

410

The parties disagreed about whether Defendant is entitled to additional credit,
previously awarded, for the time she served as a condition of probation.
Defendant concedes that, under Idaho Code § 18-309, she is not entitled to
credit for time served as a condition of probation; however, Defendant contends that
she is entitled to this same credit pursuant to Idaho Criminal Rule 35(b ).

Defendant

argues that, because Judge McLaughlin previously gave her credit for time served as a
condition of probation, any subsequent judgment which does not award this credit
unlawfully increases her sentence. She relies on the case of State v. Haid, No. 39304,
2012 WL 9189566 (Ct. App. 2012), acknowledging that this is an unpublished decision.

1

At oral argument, defense counsel stated that reliance on the Hoid case is "more for the
cases cited within the Hoid case than the Hoid case itself." Draft Tr. 6: 5-7.
The State took the position that a Defendant is never entitled to credit for time
served as a condition of probation. Draft Tr. 11: 6-9. Additionally, as a factual matter,

1

In another unpublished decision, State v. Bateman, No. 37719, 2011 WL 11036670 (Ct. App. 2011), the Court of
Appeals specifically rejected the argument that failure to give credit for time served on probation results in an
illegal increase in a sentence.
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the State argued that Judge McLaughlin did not intend that the Defendant should
receive, in the exercise of the Court's discretion, additional credit for the time she
served as a condition of probation. The prosecutor explained: "I think that the more
'

iikely situation is that when it came to adding up her periods of incarceration, that she
served those 120 days, and they were lumped into the total. I don't think there was any
, intent by Judge McLaughlin to exercise discretion to give those 120 days. "2

Draft

Tr. 10: 19-24.

In the June 23, 2006 Order Withholding Judgment, the Court ordered Defendant
to serve 120 days of jail as a condition of probation.

In the October 8, 2009 Order

Revoking Probation and Withheld Judgment, and Judgment of Conviction and Order of
Retained Jurisdiction, the Court gave Defendant credit for one hundred fifty-seven (157)
days served prior to the entry of the Order. Excluding time that Defendant served as a
condition of probation, Defendant was only entitled to 64 days of credit as of
October 8, 2009. Thus, whether Judge McLaughlin intended to credit Defendant with
time served as a condition of probation or whether, as the prosecutor argued, the days
were inadvertently "lumped into the total," the fact remains that Defendant received
credit for 93 days served as a condition of probation.
As a question of !aw, the Court finds that Defendants are never entitled to credit
for time served as a condition of probation. Our appellate courts have been clear on
this point. State v. Allen, 144 Idaho 875, 877, 172 P.3d 1150, 1152 (Ct. App. 2007)
("When a criminal defendant is sentenced to a period of confinement, credit against the

2

At oral argument, the Court stated that Judge McLaughlin had given 120 days credit for time served as a
condition of probation. A review of the record shows that Judge McLaughlin gave credit for 93 days served as a
condition of probation. The prosecutors statement that Judge McLaughlin gave credit for 120 days merely
incorporates the Court's misstatement.
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se:itence must be given for any periods of incarceration that were served before entry of
Judgment, save for time served solely as a cond!Uon of probation.")

I.C. §§18-309,

19-2603; State v. Aibertson, 135 Idaho, 723, 725, 23 P.3d 797, 799 (Ct. App. 2001));

State v. Moore, No. 40673, 2014 WL 448865, at *3 (Ct. App. 2014).
Defendant argues that footnote 1 in Haid suggests that, in an exercise of
leniency under Idaho Criminal Rule 35, judges can award credit for time served as a
condition of probation. That footnote states:
Because a defendant is not statutorily entitled to credit for time served as
a condition of probation, a post-sentencing discretionary "credit" for that
time served effectively constitutes a reduction of sentence pursuant to
Idaho Criminal Rule 35(b).

State v. Haid, No. 39304, 2012 WL 9189566, at *2 n.1 (Ct. App. 2012).
Th(s Court is not persuaded that courts can do by criminal rule what they cannot
do by statute. Case law interpreting Idaho Code § 18-309 would be meaningless if a
judge could circumvent the clear prohibition on awarding credit for time served as a
condition of probation by simply relabelling the credit a "rule 35 r~duction."
A judge has no discretion to grant credit for time served as a condition of
probation as a means of reducing a defendant's sentence under Idaho Criminal Rule
35. If a judge desires t9 reduce a defendant's sentence under Idaho Criminal Rule 35,
the judge may reduce the underlying prison term or the judge may commute the
sentence.

I.C. § 19-2601(1); See Albertson, 135 Idaho at 726, 23 P.3d at 800 ("For

purposes of applying credit for time served, we perceive no substantive difference
between the commutation of a sentence under§ 19-2601(1) and any other modification
of a sentence under I.C.R. 35."). In no event may the judge give credit for time served
as a condition of probation.

MEMORANDUM DECISION REGARDING CREDIT FOR TIME SERVED - Page 4

000215

For the above stated reasons, the Court denies Defendant credit for the 93 days
served as a condition of probation. Defendant is awarded credit for 410 days.

IT IS SO ORDERED.

DATED this 24 th day of March 2014.

Melissa Moody
District Judge

CERTIFICATE OF MAILING

I hereby certify that on this

?-4 ?:i day of March 2014, I mailed (served) a true

and correct copy of the within instrument to:
Scott Bandy
ADA COUNTY PROSECUTING ATTORNEY
VIA INTERDEPARTMENTAL MAIL

{ ) U.S. Mail, Postage Prepaid
(L.}mterdepartmental Mail
( ) Electronic Mail
( ) Facsimile

Jonathan Loschi
ADA COUNTY PUBLIC DEFENDER
VIA INTERDEPARTMENTAL MAIL

( ) U.S. Mail, Postage Prepaid
(v}1nterdepartmental Mail
( ) Electronic Mail
( ) Facsimile

Michelle Alece Mace, #82268
1457 Fore Rd
Pocatello, ID 83204

~.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile
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